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Selections from the Dicaeologicae

iii

Biographical Sketch

Johannes Althusius, whose surname appears variously as Althus, Althusen, or
Althaus, was born in 1557 at Diedenshausen, a village in the countship of
Witgenstein-Berleburg.1 Very little is known for certain of his parents, his
youth, or his early course of studies. He appeared at Cologne in 1581, where
he apparently studied the writings of Aristotle. At some point prior to obtain-
ing his doctorate, Althusius also studied law at Geneva with Denis Godefroy
(1549–1622), the renowned legal scholar who published the first complete edi-
tion of Roman Civil Law in 1583.2 He received his doctorate in both civil and
canon law at Basel in 1586. Astonishingly, he published his first book
Jurisprudentiae Romanae, which was a systematic treatise on Roman law
based on the Godefroy edition, during the same year. While at Basel, he lived
for a time in the home of Johannes Grynaeus (1540–1617), with whom he
studied Reformed theology and thereafter maintained a lifelong correspon-
dence.

In 1586, he accepted a call to teach in the newly founded law faculty in
the Reformed Academy at Herborn. The Academy, which had been founded
only two years earlier by Count John VI of Nassau-Dillenburg (1535–1606),
became immediately successful and attracted an international student body. Its
first rector was Caspar Olevianus (1536–1587), the coauthor with Zacharias

Introduction



Scholia

404

Ursinus (1534–1583) of the Heidelberg Catechism.3 As the first professor of
law at Herborn Althusius began lecturing on Justinian’s Institutes, but his
teaching interests soon shifted to the science of public law, or what is now
political science. In 1589, he became a member of the count’s Chancery at
Dillenburg and later became councilor to the count (1595).4 After studying
theology for a time in Heidelberg,5 Althusius was made rector of the Academy
in 1597. His second book, a volume on ethics titled Civilis conversationis libri
duo, was published in 1601. The most notable achievement of his tenure at
Herborn was the publication in 1603 of the Politica methodice digesta & exem-
plis sacris & profanis illustrata, a work that received immediate and wide-
spread attention.

Even though Althusius had already begun to establish a scholarly reputation
with his first and second books, it was the Politica that seems to have been
instrumental in securing for him an attractive offer to become syndic of Emden
in Friesland. Althusius assumed his duties in 1604 and led the city’s legal and
political affairs without interruption until his death in 1638. During his lengthy
term of service, he engaged in strategic diplomatic missions with the territorial
authorities to assist Emden in achieving independent statehood, he also devel-
oped and maintained a municipal constitution, and kept up with his literary
pursuits. He published two new and enlarged editions of the Politica (1610
and 1614), and also wrote the Dicaeologicae (1617), a work in which he sys-
tematized the entire body of existing law and coordinated it with Roman and
Jewish civil law. In 1617, Althusius was elected elder of the church of Emden,
and was highly esteemed by the Reformed clergy under the leadership of
Menso Alting (1541–1612). “There is a sense in which [Althusius’] two func-
tions of syndic and elder, coupled with capacities for leadership and hard
work,” observes Carney, “enabled him to coordinate the civil and ecclesiasti-
cal jurisdictions of the city, and thus to exercise somewhat the same kind of
influence in Emden as Calvin did in Geneva.”6

Johannes Althusius: Political Theorist,
Jurist, Syndic of Emden

Until Otto von Gierke’s (1841–1921) rediscovery of Althusius in the 1880s,
few political theorists and jurists, and even fewer theologians, had any sub-
stantive appreciation for Althusius’ contribution to either the Western political
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canon or the Western legal tradition. One possible explanation for the rather
slow reception of Althusius among twentieth-century scholars, at least until
recently, is that prior to Frederick Carney’s 1964 translation there had been no
published translation of a substantial portion of the Politica in any vernacular
language.7 This state of affairs has changed in the last few years. In 2003, an
unabridged translation of the Politica into German was published,8 leaving the
rest of Althusius’ corpus untranslated from the Latin originals, the only excep-
tion being the selections from the Dicaeologicae that now appear in the Journal
of Markets and Morality for the first time in English translation.9 Another fac-
tor contributing to his relative obscurity, however, is less benign: Althusius
was the focus of a maelstrom of criticism from all sides by seventeenth-century
polemicists, including Henning Arnisaeus (d. 1636) and Hugo Grotius (1583–
1645). From the mid-seventeenth century onward, he was routinely attacked
by Hermann Conring, Naamann Bensen, Peter Gartz, Johann Heinrich Boecler
(1611–1672), and Ulrich Huber (1636–1694) who insisted that the Politica
was “a book worthy of the flames,” “the most noxious fruit of Monarcho-
machism,” “the dogma of popular sovereignty a product of Presbyterian error,”
and its author “the seditious architect of disorder.”10

It should hardly be surprising that the Politica would occasion such searing
indictments for it vigorously defended the local autonomies of the old plural
order of guilds, estates, and cities against the rise of territorial absolutism and
those early apologists of the modern unitary nation state such as Jean Bodin
(1520–1596) and Thomas Hobbes (1588–1679). Furthermore, in later editions
of the Politica, Althusius urged readers to follow closely the logic of the argu-
ments presented therein because they provided theoretical justification for the
Dutch revolt from Spain. That much is clear from the dedication of the book
(second and third editions) to the Estates of Frisia, which he praised for their
role in resisting the king of Spain and in fearlessly proclaiming the right of
sovereignty “to reside in the association of the multitude and the people of the
individual provinces.”11 Needless to say, the Politica was one of the most
widely read and, by some, the most despised book of its day.

Besides the Politica, Althusius wrote a series of treatises in jurisprudence,
of which two undertook a systematic treatment of civil law. The first of these
appeared in 1586 at Basel under the title: Jurisprudentiae Romanae libri duo
ad leges methodi Rameae conformati et tabellis illustrati. This book was
widely used as a legal textbook and went through several editions. It was later
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completely revised and published (at Herborn in 1617, and at Frankfort in
1618 and 1649) as Dicaeologicae libri tres, totum et universum jus, quo utimur,
methodice complectentes, cum parallelis hujus et Judaici juris, tabulisque
insertis atque Indice triplici. The Dicaeologicae was an immense work (792
Latin folio pages) that sought to construct a single comprehensive juridical
system by collating the Decalogue, Jewish law, Roman law, and various
streams of European customary law. In the preface to the Dicaeologicae,
Althusius explains that the Jurisprudentiae “has been praised and attacked at
different times in different places contrary to my thoughts and anticipations.”
In fact, “learned and eminent men have advised me a number of times to recall
that treatise so that I might iron out and explain more fully what I expressed
rather succinctly, briefly, and obscurely. Diligently have I obeyed my advisors
and whatever leisure time I have had away from my duties and obligation to
the state I devoted to this concern and pursuit. These earlier concerns have
produced a work that is almost completely new and is, in fact, different in
many ways from the previous one.”

The Dicaeologicae was Althusius’ principal juridical work and evidences
the “method” of legal systematization initiated at Wittenberg by Johann Apel
(1486–1536) and Konrad Lagus (ca. 1499–1546). The new legal science pio-
neered in the works of Apel, Lagus, Nicolas Vigelius (1529–1600), and other
early and middle sixteenth-century German Protestant jurists was strongly
influenced by the topical method of the Reformer Philip Melanchthon (1497–
1560) and developed over the next two centuries by jurists throughout Europe,
both Roman Catholic and Protestant. In Harold Berman’s estimation, Johannes
Althusius and Nicolas Vigelius are “among the most prominent German legal
‘methodists’ of the latter part of the sixteenth century.”12 The new legal sci-
ence differed from the earlier legal sciences “in its use of topical method to
analyze and synthesize law as a whole as well as to analyze and synthesize the
various systems of law that prevailed in Europe—Roman, canon, royal, feudal,
mercantile.”13 It was this legal science, above all, contend Berman and Reid,
“that constituted the basis of the new European jus commune of the sixteenth
to eighteenth centuries. The legal scholars who developed it formed a pan-
European class of jurists, a Juristenstand, who wrote not only for their respec-
tive countrymen but also, and sometimes primarily, for each other.”14

Finally, for the sake of completeness in our survey of Althusius’ corpus, we
should mention that he also wrote a system of practical ethics, which his cousin
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Philipp Althusius published under the title: Joh. Althusii V. Cl. Civilis conver-
sationis libri duo, methodice digesti et exemplis sacris et profanis passim illus-
trati at Hanau in 1601 (2d ed. 1611).15

The Modern, Interdisciplinary Renaissance
in Althusius Studies

As mentioned above, the modern resurgence of interest in Althusius began
with the nineteenth-century German jurist and historian Otto von Gierke.16

Gierke recovered Althusius from two centuries of relative obscurity and attrib-
uted to the Politica the distinction of making one of the pivotal contributions
to Western political thought. He saw in Althusius a seminal thinker who was
enabled by an exceptional education in law, theology, politics, and history to
develop a political theory that served as a capstone of medieval social thought
and a precursor to modern political ideas.17 The chief feature of this theory,
Gierke thought, was its federalist structure, which he understood to result from
an admixture of contractual and natural-law principles. Althusius’ main contri-
bution, in Gierke’s words, was “to give logical unity to the federal ideas that
simmered in the ecclesiastical and political circles in which he lived, and to
construct an audacious system of thought in which they all found their place.”18

Gierke believed, however, that he could discern deist and rationalist elements
in Althusius’ system that arose from his supposed sequestering of religious
belief from political theory.19

The renewal of interest in Althusius was given further impetus by the work
of Carl Joachim Friedrich,20 who, as Carney states, “in 1932 not only repub-
lished the largest part of the 1614 edition of the Politica in its original lan-
guage, but also provided for it an introduction that considerably advanced our
knowledge of Althusius’ life as well as his thought.”21 Friedrich, contrary to
Gierke, focused attention on the concept of the symbiotic association as the
foundation of Althusius’ political theory and on his religious beliefs as the
interpretive key to understanding the concept of symbiosis. Nonetheless, like
Gierke, Friedrich conceded that Althusius seemed to be drifting toward deism
though, in his judgment, the move was attributable to “the rigid determinism
of the dogma of predestination” as it came to expression in his new science of
politics.22 Friedrich self-consciously read Althusius through the interpretive
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lens provided by Max Weber, and so, concluded that Althusius’ alleged biolog-
ical naturalism (symbiosis) and determinism were rooted in his Calvinist con-
cept of God,23 that stressing the emotional bonds among persons living in
groups led to his formulation of a theory of the corporate state (akin to the col-
lectivist states of Italy and Russia in the 1930s),24 and that utilitarianism had
come to maturity in his version of secularized Calvinism.25 Despite the evident
differences in their appraisals of Althusius, Friedrich shared with Gierke a
very high estimate of Althusius’ importance, so much so, in fact, that Friedrich
considered him to be “the most profound political thinker between Bodin and
Hobbes.”26

In addition to Gierke and Friedrich, the two scholars most responsible for
reestablishing Althusius’ reputation after a three-hundred-year hiatus, there is a
broad array of twentieth-century scholars from various disciplinary back-
grounds who have devoted considerable attention to his thought. As might be
expected, political theorists and historians have been in the vanguard of schol-
ars assessing the importance of Althusius’ contribution to the development of
the Western political tradition. The older generation of political historians,
such as A. J.27 and R. W. Carlyle,28 William Archibald Dunning,29 and John
Neville Figgis,30 all acknowledge a debt of gratitude to Gierke for reviving
interest in Althusius, on the one hand, and largely follow his lead in viewing
Althusius as an early proponent of social contract as the foundation of an
ordered and authoritative political society, on the other.31 A. P. d’Entrèves,32 in
particular, subscribes to Friedrich’s version of the Weber thesis—that Althusius’
political theory was an attempt to develop the implications of a deterministic
doctrine of predestination for the natural order—and, on that basis, concludes
that Calvinist nominalism led inexorably to Hobbesian voluntarism.33

By mid-century, scholars were already skeptical of Gierke’s and Friedrich’s
assessments of the relationship of Althusius’ religious beliefs to his political
theory and sought to address a broader range of topics in Althusian scholar-
ship. Pierre Mesnard34 and Frederick Carney,35 for example, provided exten-
sive analyses of Althusius’ constitutionalism, focusing on the institutional
foundation of his political theory in the associations of civil society. Stanley
Parry addressed the issue of the relationship of political norms to processes in
Althusius. He suggested that Althusius’ concern with symbiosis is actually a
search to find a means for obtaining participation by the people in decisions
that rulers conceive to be the demands of natural law.36
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In the 1950s and 1960s Ernst Reibstein,37 Peter Joachen Winters,38 Erik
Wolf,39 and Eckhard Feuerherdt40 focused scholarly attention on the antece-
dents, application, and role of the natural-law tradition in Althusius’ thought.
Reibstein and Winters, in particular, disagreed over the extent to which Althu-
sius worked within the natural-law tradition and the way he related it to the
moral precepts of the Decalogue. Reibstein argued Althusius first became
acquainted with the natural-law tradition of the Spanish school of Salamanca
through Diego Covarruvias’ and Fernando Vásquez’s writings on Roman law
jurisprudence. He contends Althusius’ early conflict with the Herborn theolog-
ical faculty already evidences his inclination toward a “natural-law interpreta-
tion of the Bible”41 by reducing the commands of the Decalogue to the pre-
cepts of natural law. Therefore, when Althusius appeals to profane examples in
the Politica to illustrate his theory, Reibstein thinks he intentionally employs
the humanistic natural-law methodology of the Spanish school with only minor
modifications.

Winters responds to Reibstein with a Barthian-style argument claiming pre-
cisely the opposite. According to him, Althusius developed a “biblical or
Christological interpretation of natural law”42 because, for Althusius, it was
not possible to speak either of the Decalogue or the lex naturalis except
through Christ, the One who is the very fulfillment of the moral law. For this
reason, then, Winters insists Althusius does not appeal to an abstract ontology
to ground his formulation of natural law but rather to God’s sovereign will and
the revelation of his justice ascertained through Scripture alone. Unfortunately,
neither Reibstein nor Winters look to antecedents in the Reformed tradition
(other than Calvin) to assist in tracing the development of Althusius’ doctrine
of natural law. More recently, however, several German scholars associated
with the Johannes Althusius Gesellschaft have labored to fill in the historical
gaps of our knowledge concerning the theological texts, traditions, and institu-
tions that influenced Althusius’ thought.43

In the early 1970s, scholars began making a concerted effort to probe the
theological (covenantal) and political (federalist) dimensions of Althusius’
thought. Building on the work of P. S. Gerbrandy,44 neo-Calvinist James
Skillen45 sought “to discover the place of Althusius in the development of
Dutch Calvinist political thought” and, in so doing, challenged Gierke’s and
Friedrich’s understanding of Althusius’ religious beliefs and discerned the
importance of the concept of symbiotic communities for later Dutch Calvinist
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political thinkers. Skillen comments that neither Groen van Prinsterer nor
Abraham Kuyper display “any direct knowledge of Althusius’ writings, yet the
most important twentieth-century political thinker from those circles, Herman
Dooyeweerd, recognizes in Althusius the kernel of truth that lies at the heart of
his own covenantal political perspective.”46 Dooyeweerd praises Althusius for
being the first to take account of “internal structural principles in his theory of
human symbiosis” but thinks this insight put him “in opposition to the entire
medieval-Aristotelian tradition.”47 Unfortunately, Skillen accepts Dooye-
weerd’s judgment that Althusius developed his doctrine of symbiosis and
understanding of common law (i.e., natural law) and proper law (i.e., positive
or customary law) along non-Aristotelian, nonscholastic lines.

Skillen is concerned to rebut Friedrich’s claim that Althusius, as an
Aristotelian, is merely using the concept of symbiosis to develop the Graeco-
Roman tradition of state absolutism.48 However, instead of acknowledging
Althusius’ obvious debt to Aristotle and the ways in which Althusius’ thought
is either continuous or discontinuous with Aristotle’s, Skillen juxtaposes
Dooyeweerd’s antiecclesial, antischolastic mentality to Friedrich’s position as
mutually exclusive alternatives. “If Friedrich is correct, then there is no con-
ception in Althusius of an internal difference of nature, or independence, of the
various human associations. If Dooyeweerd is correct, then we will discover in
Althusius a definite limit to the state according to its peculiar nature—a limit
which is determined, at least in part, by the peculiar natures (and laws) of other
human association which will not permit the state to ‘devour’ the entire com-
munity.”49 Thus, Skillen feels compelled to assent to Dooyeweerd’s viewpoint
that Althusius had not yet fully separated himself from “the old Roman
Catholic culture with its scholastic thinking” to discover “God’s order for the
creation (including human social life) not the order which the church had
sought to impose upon it.”50 As a result of accepting Dooyeweerd’s analysis,
Skillen does not appreciate fully the extent to which Althusius utilized the
work of such Protestant Scholastic writers as Philip Melanchthon, Heinrich
Bullinger (1504–1575), John Calvin (1509–1564), Peter Martyr Vermigli
(1499–1562), Jerome Zanchi (1516–1590), and Franciscus Junius (1545–1602),51

on the one hand, and the precise relationships Althusius establishes between
the concepts of jus commune, jus naturale, lex moralis, lex naturalis, lex communis,
lex propria, and lex divina, on the other.52
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Contemporary theologians and political theorists, such as J. Wayne Baker,
Alain de Benoist, Daniel Elazar, Ken Endo, Thomas Hueglin, Fabrizio Loman-
aco, Charles McCoy, and Patrick Riley, who are each interested in reinvigorat-
ing federalist political structures, have devoted extensive scholarly attention to
Althusius’ role as a codifier and theorist of European confederal political
arrangements of the late sixteenth and early seventeenth centuries. While each
of these scholars would add important qualifications to the following state-
ment by Elazar, they would all agree that “the federal theology that [Reformed
Protestantism] articulated … stimulated the renewed political application of
the covenant idea, which was given expression first by political theologians
and then by political philosophers such as Althusius and in the next century
was secularized by Hobbes, Locke, and Spinoza.”53 Each of the aforemen-
tioned scholars has approached the matter of Althusius’ contribution to the
development of federalism from different but complementary perspectives.54

J. Wayne Baker,55 Fabrizio Lomonaco,56 and Charles McCoy,57 for exam-
ple, focus on the relationship of Reformed covenantal theology to federal the-
ories of government in the post-Reformation era of England, Germany, the
Netherlands, Switzerland, and France. They are interested in showing that
Althusius’ federal political philosophy arose out of the political and theologi-
cal climate of the time. According to Baker and McCoy, federal political mod-
els “were widely practiced, especially in areas influenced by the Reformed tra-
dition coming from Zurich and Bullinger. Althusius could draw, therefore, on
many actual examples of operating federal polities as well as scholarly trea-
tises of the past and present on government.”58 Furthermore, McCoy insists
that covenant is the root metaphor by means of which Althusius understands
human society. In fact, he thinks the concept of covenant (pactum) is what ties
together the various streams of Greek, Roman, biblical, and sixteenth-century
polities from which Althusius draws.59

During his lifetime, Jewish scholar Daniel Elazar was at the forefront of the
twentieth-century interdisciplinary and ecumenical interest in assessing
Althusius’ contribution to the development of federalism. Throughout publica-
tions spanning more than three decades, Elazar argued that the arduous road to
modern democracy began with the Protestant Reformation’s revival of the bib-
lical-covenantal tradition of politics.60 In his introductory essay to Carney’s
translation of the Politica, Elazar contended that exponents of Reformed
Protestantism developed a theology and politics that set the Western world on
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the road to popular self-government, emphasizing liberty and equality: “Only
at the end of the first century of the Reformation did a political philosopher
emerge out of the Reformed tradition to build a systematic political philosophy
out of the Reformed experience by synthesizing the political experience of the
Holy Roman Empire with the political ideas of the covenant theology of
Reformed Protestantism.”61 Elazar’s main concern with the religious founda-
tion of federalism centers in its origin in the covenantal structure of the Old
Testament. Indeed, the argument could be made that Elazar’s legacy consists
of having shown how the covenantal basis of Judaism was reiterated in
Reformed Protestantism and later expressed in the federalist principles of the
American polity.62

By focusing on the constitutional dimensions of Althusius’ federalism, con-
temporary political theorists and legal scholars such as Michael Behnen,63

Alain de Benoist,64 Ken Endo,65 Thomas Hueglin,66 Patrick Riley,67 and
Nicholas Aroney68 have provided nuanced assessments of Althusius’ political
theory as a form of medieval corporatism and modern constitutionalism, on
the one hand, and argued that his doctrine of subsidiarity can be seen as more-
or-less consonant with modern federal (territorial) and confederal (nonterritor-
ial) polities, on the other. Hueglin, in particular, has been a vigorous proponent
of the confederal tradition of political thought that Althusius represents. He
writes:

The classical canon of political thought has remained committed to the idea
of state power as an independent variable of societal organization. Given the
pluralization of power among political, economic, and social actors in the
modern polity, the continued adherence to that canon amounts to nothing
less than “studying the wrong authors.” Althusius reminds us not only that
there is an alternative tradition of political thought that emphasizes the hori-
zontal over the vertical in political life. His conceptualization of politics also
serves as a reminder that the sovereign territorial state is but an episode in
the history of political civilization.69

The research team of Jacques Delors, president of the European Commission
during the long and difficult gestation period of the Maastricht Treaty in the
European Union, thinks the modern beginning of subsidiarity as a guiding
principle of power allocation in plural systems of governance is to be found in
a 1571 resolution passed by the Synod of Emden to govern the relationship
between parishes and general synods. The researchers attribute the genesis of
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this political principle to Calvinist “federal theology, Emden and Althusius,”70

which predates Pope Pius XI’s famous description of the doctrine of subsidiar-
ity in the 1931 encyclical Quadragesimo Anno (nos. 79–80) by nearly three
and one-half centuries.

The Dicaeologicae: Significance and Overview

As Althusius indicates in the preface to the Dicaeologicae, he was not satisfied
with the synthesis of law set forth in the Jurisprudentiae Romanae. And thus,
for the next several years he sought to perfect his system in an effort to make
it maximally coherent and comprehensive. Already in the year 1591, recounts
Gierke, “Althusius gave to Corvinus, his publisher in Herborn who desired a
new edition, a brief outline of his revised system which was prefixed to the
edition of 1592 and the later Herborn editions under the title of Epitome et bre-
vis … Dicaeologicae Romanae.”71 The expansion of this project into a full
account of the whole body of law was not completed until the publication of
Dicaeologicae libri tres, totum et universum jus, quo utimur, methodice com-
plectentes in 1617 at Herborn.

Yet, in Gierke’s judgment, the material of the Dicaeologicae is system-
atized to the point of being contrived. “From the first principles down to the
most minute details it is deduced with inexorable rigor, one might even say
fanaticism,” he states disparagingly of Althusius’ use of Ramist logic. “At
every point the successive division of concepts is worked out by the force of
dialectic. Often indeed the required dichotomy can only be set up by recourse
to somewhat arbitrary antitheses, such as ‘general’ and ‘special.’”72 While
Gierke was critical in general of Ramist logic and scholastic method, Berman
has a firmer and more subtle grasp of the philosophical, theological, and philo-
logical antecedents of the new legal science of the sixteenth and early seven-
teenth century. The Jurisprudentiae Romanae and the Dicaeologicae, which
were republished many times in the seventeenth and eighteenth centuries,
writes Berman, “were in the tradition of Lagus and Vigelius; like them,
Althusius divided all law into public law and private law, subdivided private
law into ownership and obligation, subdivided obligation into contract, tort,
and unjust enrichment, and sought to deduce from general concepts and gen-
eral principles the detailed rules applicable to individual transactions.”73 The
systematization of law that took place in the sixteenth century in work of Apel,
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Lagus, Vigelius, and Althusius “remain to this day the basic ‘topics’ of Western
legal science.”74

Before concluding, I will provide a brief overview of the Dicaeologicae, in
which I rely upon Gierke’s helpful schematic,75 and will state in broad strokes
the significance of the material that has been translated. Althusius divides the
science of law into a general and a special part, which are distinguished as the
membra and the species of jurisprudence. As elements (membra) of all legal
relations, a distinction is drawn between the negotium symbioticum, that is, the
activity of human life as leading to the establishment of rights, and the jus, or
law (right). Althusius divides the general part (I.1–34) into two sections.

The first section concerns the negotium symbioticum and the factum civile,
or the business of this world. Its elements (membra) are things and persons.
Persons are considered only insofar as their qualities, conditions, and strivings
involve legal differences; following the strictures of Ramist method Althusius
will not attempt to analyze aspects of persons that come into play in other dis-
ciplines such as political science, ethics, theology, or history (c. 1, nos. 9–10).
Next, he analyzes things, their partition into real and ideal parts and their divi-
sion into individual and composite things, with further subdivisions (c. 1, nos.
11–44). Then, he treats the person as homo juris communionem habens, which
is divided into two species, first individual persons and the influence of inher-
ited and acquired status (c. 5–6), and second the natural and voluntary associ-
ations of persons (c. 7–8). After this comes a section on the theory of the
human act whereby the person constitutes things as elements of social rela-
tions (c. 9–12). Last comes a consideration of the various species of factum
civile (c. 12, nos. 12–17).

The second section treats jus, which is divided into the theory of constitutio
juris (or objective law) and species juris (or subjective law). The establish-
ment of law takes place through a rational deduction from the essential nature
of negotium. Natural law (or common law as Althusius refers to it), which is a
significant source of law in general, is set up by common right reason (recta
ratio communis) in accordance with the general requirements of human soci-
ety (c. 13). Positive law (or individual, principal law as Althusius refers to it)
is derived from the recta ratio specialis according to the special requirements
of local patterns or customs of life (c. 14). The latter, to be considered law at
all, however, must conform to the first principles of natural law, but, at the
same time, to remain positive law, it must differ from natural law in its ability
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to adapt to new concrete circumstances. In chapters 13 and 14 respectively,
which appear in the scholia translation, Althusius treats in some depth first
what law is and what normative significance the law inscribed on the heart has
for civil law (c. 13) and then discusses the various species of written and
unwritten positive law (c. 14).

He next addresses dominium and obligatio, which as Gierke states, are in
general distinguished as “real right” and “personal right.” Under dominium he
treats various species of ownership, and extends his discussion to a possession
of things (c. 18–21). But so-called real rights in the property of others can take
various forms of servitude, which he analyzes in detail (c. 22–24); they can
also be understood in terms of power relations, which he addresses in consid-
erable depth (c. 25–33). It is important to be clear that Althusius classifies
these issues under dominium because they partake of the nature of ownership.
Under the general rubric of power (potestas), he treats various forms of liberty
such as the subjective rights of reputation, dignity, chastity, and bodily integrity
(c. 25–26). Under the topic of alien power, he analyzes private power (c.
27–31) and public power (c. 32–33). The final two chapters of the scholia
translation, chapters 32 and 33 respectively, concern the general nature of pub-
lic power in civil and ecclesiastical realms (c. 32) and significantly the limita-
tions to public power and civil authority (c. 33). He concludes this section with
a general treatment of the second species of subjective right: obligation (c. 34).
This concludes Althusius’ discussion of the general part of all legal relations.

The special part, or Species Dicaeologicae, is divided into the Dicaeodotica
and the Dicaeocritica. The Dicaeodotica concerns the distribution of rights
among people, and is divided into the Dicaeodotica acquirens (acquisition)
and amittens (obligation). The remaining sections of book 1 concern the topic
of how rights are acquired. After stating general principles governing the acqui-
sition of rights (c. 35), Althusius takes up the acquisition of ownership, where
he also discusses the right of inheritance (c. 36–63). He next addresses various
relationships of obligation through contracts or delicts. Following this, he then
proceeds to give a full treatment of the creation and operation of contracts and
their several species (c. 64–97). Book 1 ends with a treatment of delicts that is
expanded into a complete system of criminal law (c. 98–146).

Book 2 of the Dicaeologicae is concerned with the loss of rights. It deals
first with the extinction of rights in general (II.1–11), and is then followed by
a discussion of the special modes in which ownership and possession can be
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abrogated (c. 12–13). Next is a treatment of the modes by which obligations
can be terminated, particularly with respect to their performance (c. 14–22).
Finally, there is a brief discussion of the discharge of obligation with respect to
delicts (c. 23).

The Dicaeocritica concerns the matter of rights in dispute and of their trial
and adjudication. This is the subject of book 3, wherein Althusius provides a
systematic treatment of the whole law of procedure, including the law of
actions.

Given our debt to Gierke in general for reviving interest in Althusius and
mine in particular for his schematic of the Dicaeologicae, it seems fitting to
allow him a final opportunity to shed light on the significance of the syndic of
Emden’s whole body of law:

The reception of doctrines of public law in the system of civil law is not
itself peculiar to Althusius. As the whole exegetic literature since the Gloss
upon the Corpus Iuris Civilis had brought the study of questions of public
law within the sphere of the civil law, this arrangement was preserved by the
“methodists.” Of these but few attempted to sunder public law from private
law as a separate domain; on the contrary, this was regularly treated as com-
ing within the bounds of private law and more especially the law of Persons.
But as these “publicistic” admixtures had grown out of the external condi-
tion of the original texts, they remained all the more an incidental and occa-
sional adjunct. On the other hand, Althusius, who in the Jurisprudentia
Romana had done much like his predecessors, set to work in full earnest in
the Dicaeologica to incorporate the whole body of public law into the
Civilian system. Here indeed, as he asserted and maintained at all points the
theories already developed in his Politics, he had no difficulty in distribut-
ing the relations of public law under the rubrics of private law. The result
was a unified legal structure, erected wholly in the style of private law and
yet covering the groundwork of public law, the like of which was hardly
ever constructed before or since.76

—Stephen J. Grabill
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